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Early in ancient Rome there were jurists who used the technical term---burden of 
proof, which now is still one of the technical terms in action, the most likely to lead to 
ambiguity. Therefore scholars use and explain the technical term at all aspects to form 
different theories and viewpoints. From the angle of the core of burden of proof--- 
when facts of the focal point are unclear, who will burden undesirable effects, the 
concept of burden of proof in administrative action should include two meanings, that 
is, the subjective and objective burden of proof, while the burden of producing 
evidence is only a sub-concept of burden of proof. 
Present Administrative Procedure Law and relative judicial interpretation 
confuse burden of producing evidence with burden of proof, which produces the 
following effects. On the one hand, we can’t understand burden of proof from two 
levels of subjective and objective burden of proof; on the other, if we overemphasize 
burden of producing evidence in subjective burden of proof, or improperly enlarge 
plaintiff’s burden of producing evidence, it is bad to raise action efficiency and protect 
plaintiff ’s right of action.  
During the course of drafting Administrative Procedure Code, around how to 
establish distribution principle in burden of proof, people had different opinions, but 
adopting the principle that he who claims should produce evidence in administrative 
action is possible. When applying the principle, we should pay special attention to 
preventing defendants from taking advantage of complexity and the diversity of 
administrative cases, so as to succeed in evading responsibility. Therefore we should 
give the limitation to the application of the principle in administrative action, which 
can be regulated by introducing duty of giving evidence and duty of persuasion in 
Anglo - American law system. Except the distribution principle in burden of proof, 
when distributing burden of proof we should still ponder upon the purpose of 
administrative action and parties’ condition and some other factors. In order to 
completely solve the problem of duty distribution in trial with unclear facts, we 
should make specific regulation on obtaining evidence by courts and on duty 
distribution between plaintiffs and defendants by applying the theories of defeat risk 
and double meanings.  
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重视。1982 年《民事诉讼法(试行)》第 56 条第 1 款和 1991 年《民事诉讼法》第





不出证据就要败诉，他们的利益就得不到很好地保护。民事诉讼法第 64 条第 1
款就是在权衡两种观点后的选择，即立法上不能规定举不出证据就要承担不利的
后果。④由此可见不论是试行的民事诉讼法还是现行的民事诉讼法对举证责任规












行政诉讼法典生效后，1991 年的司法解释与 1999 年的司法解释均有参照适用民
                                                        
① 马原.中国行政诉讼法讲义[M] .北京：人民法院出版社，1990.98.  
② 张卫平.诉讼构架与程式[M].北京：清华大学出版社，2000.259.       . 
③ 马原.中国行政诉讼法讲义[M] .北京：人民法院出版社，1990.94. 













前  言 3
事诉讼法的规定。①从司法解释可看出，1999 年的司法解释对参照适用的范围作
了扩大解释，即不仅限于民事诉讼法，而是“民事诉讼的有关规定”。 
                                                        
① 1991 年《 高人民法院关于贯彻执行<中华人民共和国行政诉讼法>若干问题的意见（试行）》第 114 条
规定：人民法院审理行政案件，除依照行政诉讼法的规定外，对本规定没有规定的，可以参照民事诉讼法
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